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Introduction 


As Canadians, we witnessed truly historic events in 
December of 1981, when the House of Commons and the 
Senate approved addresses to Her Majesty the Queen 
requesting “‘patriation’’ of the Canadian Constitution. 


In the months leading up to that moment, we watched 
the drama unfold as our nation’s leaders tackled the 
age-old question of bringing our Constitution home with a 
procedure for amending it ourselves, as and when we see 
fit. 


It wasn’t easy. Along the way, we were subjected to 
long and often angry debate. The question of patriation 
was referred to the Supreme Court of Canada. Then we 
waited for months to learn that the Parliament of Canada 
could legally act alone, but to honour constitutional ‘‘con- 
vention’ required ‘‘substantial’’ consensus among the 
provinces. 


Against that background, the 11 first ministers resumed 
bargaining in early November of 1981, and in our uniquely 
Canadian way the breakthrough came with the kind of 
consensus that had eluded our leaders for more than half 
a century. 


The constitutional impasse was at last broken. 


Canada was finally able to complete the process of 
gaining full independence that had begun nearly 115 
years ago. 


However, in another sense this milepost in the long 
journey toward independence is really only a first step, 
albeit a very important one. The door is open now to 
future negotiation and change as we Strive to make our 
constitutional arrangements more fully meet our present- 
day needs and aspirations. 


But in the meantime, let’s be proud of what we have 
accomplished. It’s our Constitution. And as the text that 
follows attempts to explain, it’s important to every one of 
us. 


What is a constitution? 


A definition 


A constitution establishes the political and legal founda- 
tions on which a nation is built. In the case of a federal 
State such as Canada, it is a practical, useful, working set 
of rules and guidelines that touch upon the day-to-day 
lives of all citizens. 


it reflects the values cherished by the people who live in 
a society, and the rules they choose through their elected 
representatives for regulating that society. 


Usually, those basic laws are set out along the following 
lines: 


e the principles and objectives of the political life 
of a society 


a definition of the main government bodies, 
that is, their activities, such as making, applying 
and interpreting laws, the people who Serve in 
these bodies, their powers and the limits of these 
powers 


e in the case of a federal state, a definition of the 
division of powers and how the federal and pro- 
vincial governments work together 


a definition of the relationships between govern- 
ments and the people, and of the rights of 
citizens. 


Most of the main provisions concerning the Canadian 
federal system were written long ago, while the proce- 
dures governing the parliamentary system are based 
largely on custom. 


A brief history 


Since 1867, the main document of the Canadian Con- 
stitution has been the British North America (BNA) Act. 
The original set of resolutions was agreed upon by 
Canadians but made law by the Parliament of the United 
Kingdom to create a new nation out of three colonies— 
New Brunswick, Nova Scotia and Canada (what is now 
Ontario and Quebec). 


The BNA Act defines the most important elements of 
the federal system, including the major institutions of 
Parliament and the provincial legislatures, and the powers 
to be exercised by Canada’s federal and provincial 
governments. 


The original BNA Act is, however, only a part of the 
total Constitution of Canada. Over the years the British 
Parliament has made more than 20 amendments to the 
Act, usually at the request of the Canadian Parliament, 
and these became part of our Constitution. 


A number of purely Canadian laws touching on consti- 
tutional matters and contributing to the political evolution 
of our country have also become part of the overall 


Constitution. These include the Canada Elections Act and 
the federal statutes creating the provinces of Manitoba, 
Saskatchewan and Alberta. 


The constitutional problem 


However, there remained a nagging and persistent prob- 
lem. Although Canada was a fully independent nation in 
every other respect, Canadians could not agree on a 
procedure for making their own amendments to certain 
vital sections of the BNA Act. 


As a result, Canada still had to go to Britain and ask for 
amendments—a procedure that was an obvious embar- 
rassment to a grownup nation, and one that the British 
could quite understandably regard as a nuisance. 


Even though the UK Parliament usually did not ‘‘look 
behind”’ or seriously question Canadian requests for 
amendments, the fact remained that we had to go to 
another country for approval every time we wanted to 
change our own Constitution. 


It was against this background and for these and other 
compelling reasons that the Parliament of Canada passed 
a motion to bring a renewed Constitution home, with a 
Charter of Rights and Freedoms written into it, along with 
procedures to make our own amendments in Canada. 


And for the first time, there will be a legal role spelled 
out for the provinces in making constitutional changes. 


What happened to the BNA Act? 


The BNA Act is not dead—far from it. The constitutional 
resolution passed by the Canadian Parliament incorpo- 
rates the BNA Act into the Constitution Act, 1982, and 
adds some important new provisions, including the 
Canadian Charter of Rights and Freedoms, new powers 
over natural resources for the provinces, and a written 
commitment to the well-established principle of making 
federal equalization payments to the less wealthy 
provinces. 


The really important difference, however, will be in 
having a Canadian Constitution, one that we can adapt 
to meet changing needs and circumstances, one that is 
not under the jurisdiction of another country. 


What does the 
Constitution do for you? 


A constitution is one of the most valuable possessions the 
people of a democratic country can have. 


Far from being an abstract document, a constitution 
consists of the basic rules that citizens have chosen 
to regulate their relationships with government. The 
content reflects the aspirations of the people and pro- 
claims the uniqueness of their nation. There are no two 
constitutions alike in the world, because there are no two 
countries absolutely alike. 


To be of value, a constitution must provide some basic 
assurances. First, it must establish the framework within 
which the people who make up a society can co-ordinate 
their efforts toward achieving their common goals. 
Second, a constitution must protect the rights of citi- 
zens and it must provide for a degree of stability, but be 
flexible enough to accommodate change. 


Providing a framework 


In Canada, we have two orders of government—federal 
and provincial. The Constitution establishes the division of 
powers and, in some cases, the sharing of responsibility 
for vital public services. 


As society becomes more complex, so does the busi- 
ness of government, and, as you may have noticed, it 
becomes increasingly difficult for a citizen to determine 
which order of government is responsible for what. A 
more adaptable constitution will help our governments to 
cope with change and increasing complexity. 


For example, the Constitution tells us which order or 
orders of government are responsible for pension pay- 
ments, family allowances and unemployment insurance 
benefits. 


Provincial governments get their authority to build 
roads, schools and hospitals from the Constitution. Pro- 
vincial ownership of resources and the authority to regu- 
late activities such as exploration and conservation also 
flow from the Constitution. The federal government acts 
under constitutional authority when it builds railways or 
port facilities, or when it signs international agreements to 
sell Canadian wheat, fish or manufactured goods. Crimi- 


nal law, our chartered banks and national defence also fall 
under federal jurisdiction. 


Protecting your rights 


If you think that you are a victim of discrimination by 
governments, being treated unfairly, or that your basic 
rights are being denied, you’ll want to know exactly where 
you stand. What are your rights? Where do you turn for 
help? 


In Canada, some of the rights that Canadians have 
taken for granted in fact have not been constitutionally 
protected. 


Now, these rights wil/ be written into the Constitution so 
that you will Know exactly where you stand. 


The courts are there as an impartial referee to correct 
injustices in the event that you find that your constitution- 
al rights are being denied. 


The renewal of our 
Constitution 


Today’s requirements 


When the Fathers of Confederation wrote the resolutions 
that formed the basis of the BNA Act, they demonstrated 
a great deal of foresight. For more than a century the BNA 
Act has served us well as the basis of our Constitution. 


The fact is, however, that some of the provisions of 
the BNA Act became outdated and areas of concern 
emerged that the Fathers could not have foreseen. 
The current complexities of the communications industry, 
the redistribution of wealth among provinces through 
federal payments under the equalization program, and the 
preservation of the Canadian economic union are 
examples that come to mind. 


The need to change aspects of our Constitution to meet 
more fully today’s requirements had been discussed by 


prime ministers and the premiers at many federal- 
provincial conferences. But time after time an obstacle 
had arisen—the lack of a procedure for changing parts of 
our Constitution right here in Canada. 


The lack of an amending formula 


When the BNA Act was written, Canada was still a colony 
of Britain. As a piece of British legislation, the BNA Act 
was subject to the normal provisions for altering 
legislation in Britain. So, for nearly 115 years, every 
time Canada wanted to make changes to certain © 
parts of the Constitution, the British Parliament had to 
be asked to pass an amendment to the BNA Act. After 
Canada gained full independence in all other respects, 
this situation became awkward and embarrassing. 
Canada was the only sovereign country in the world that 
still had to turn to the Parliament of another country to- 
amend the most important parts of its own Constitution. 


The search for one 


Efforts to correct this unusual situation began more than 
50 years ago, when Britain recognized the independence 
of Canada and other dominions with passage of the 
Statute of Westminster. Two federal- POE 
Couey A 


held in 1927 and 1931, failed to establish a formula that 
would allow all constitutional changes to be made in 
Canada. So our Parliament asked Britain to keep its 
authority to amend the BNA Act. 


There were more attempts in the years that followed, 
and on two occasions the 11 governments came close to 
agreement, but the breakthrough remained out of reach. 


New negotiations began in the summer of 1980 as a 
result of political commitments to constitutional reform 
made at the time of the Quebec referendum. When these 
bogged down the federal government (with support from 
Ontario and New Brunswick) took action by proposing a 
constitutional package to Parliament in the fall of 1980. 


How the people contributed 


In consideration of this package, groups and individuals 
from across the country took the opportunity to submit 
more than 1,200 briefs and letters to a Special Joint 
Committee of the Senate and the House of Commons. As 
a result, more than 70 substantial changes were made to 
the government's original proposal. 


Back to the bargaining table 


More debate followed in Parliament. Then on September 
28, 1981, the Supreme Court of Canada ruled that while 
Parliament was within its legal rights to proceed alone, the 
federal action was not in accordance with a “‘convention’”’ 
requiring a ‘‘substantial measure of provincial consent.”’ 


Following that ruling, the prime minister and the 
premiers resumed negotiations and on November 5 the 
Government of Canada and nine provincial governments 
reached a historic agreement. 


The accord cleared the way for presentation of a new 
resolution to Parliament. And when the House of Com- 
mons and Senate passed the resolution, it formed the 
basis of a Joint Address to the Queen, asking that the 
United Kingdom Parliament pass the Canada Act. 


What is in the Canadian constitutional package 


The Canada Act will put an end to the power of the British 
Parliament to legislate for Canada, and add the following 
new provisions to our Constitution: 


a Charter of Rights and Freedoms that recog- 
nizes the supremacy of God and the rule of law. It 
protects the rights that Canadians have traditional- 
ly enjoyed and recognizes important new rights: 


recognition of Canada’s multicultural heritage 


affirmation of the existing rights of the native 
peoples 


e the principle of equalization, which refers to the 
long-standing tradition of sharing wealth among 
the provinces through federal payments and com- 
mits governments to provide all Canadians with a 
reasonable level of public services 


* provisions that confirm and strengthen the provin- 
cial ownership of resources 


e. if 
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¢ an amending procedure that ensures that all 
changes to the Constitution can-be made in 
Canada. 


The action of Parliament begins the process of consti- 
tutional renewal by addressing some of the problems that 
the BNA Act did not cover and by providing an amending 
procedure so that we can make whatever future changes 
we see fit. It represents the end of our colonial past, and 
the completion of our development as a mature and fully 
independent nation. 


The Charter of Rights and 
Freedoms: what it means 
to you 


Protection 


When it comes to human rights and freedoms, Canadians 
are among the most fortunate people in the world. Rights 
that would be considered luxuries in 90 per cent of the 
countries of the world have been taken for granted here. 


It may have come as a Surprise to many Canadians 
during the recent constitutional discussions to learn that 
few of those rights were written into the Constitution. 


In fact, the way things were, there was no guarantee 
at all that certain fundamental rights and freedoms 
could not be taken away from Canadians. 


True, there was the Canadian Bill of Rights. But it was a 
law passed by the Parliament of Canada, and as such it 
could be amended or even thrown out by Parliament. 
Similarly, the provinces passed laws setting out certain 
rights, but like any provincial laws these could also be 
changed or repealed by legislatures. 


You don’t have to go very far back to find that basic 
rights have been taken away from Canadians by govern- 
ments. In some provinces there are very recent examples 
of Canadians being denied jobs in certain industries. 
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simply because they are from another province. We’ve 
also seen religious discrimination, attempts to-infringe on 
the freedom of the press and the internment of Japanese 
Canadians during World War Il. 


Writing the Charter into the Constitution makes it much 
more difficult for any government or legislature, including 
the Parliament of Canada, acting alone, to tamper with 
basic human rights and freedoms. 


Under the agreement *nat-broke the constitutional 
deadlock, both Parliament and provincial legislatures 
retain a limited power to pass laws that may conflict with 
those parts of the Charter of Rights concerning funda- 
mental freedoms, legal rights and equality rights. 


However, in order to do so, Parliament or a legislature 
must insert a clause declaring specifically that it is passing 
the law notwithstanding specified provisions of the 
Charter of Rights. 


Furthermore, any federal or provincial law containing a 
“notwithstanding’’ or override clause will have to be 
reviewed and the declaration re-enacted at least every 
five years or it cannot remain in force. 


In other words, when governments propose laws that 
may limit some of the rights and freedoms set out in the 
Charter, they must say clearly that this is what they are 
doing and accept full responsibility for the political 
consequences. 


It is important to note that an override clause is very 
different from an ‘‘opting out’’ provision. No province can 
opt out of the Charter of Rights and Freedoms. 


Furthermore, there is nothing new about the concept of 
an override clause. Similar clauses appear in the A/berta 
Bill of Rights, the Saskatchewan Human Rights Code, the 
Quebec Charter of Rights and Freedoms, and the Canadi- 
an Bill of Rights. 


Transferring power to the people 


Constitutional entrenchment of a Charter of Rights and 
Freedoms limits the power of both provincial and federal 


governments in favour of the right of individual citizens. It 
gives people the power to appeal to the courts if they 
feel their rights have been infringed or denied. The Charter 
does not transfer any powers or authority from the provin- 
cial governments to the federal government—rather it 
transfers power to all Canadians. 


It also serves as a powerful reminder to all governments 
and legislators that their powers are limited and must be 
exercised with respect for individual citizens. 


Sources of information 


If you would like to know more about human rights and 
language rights, you may wish to write to: 


Canadian Human Rights Commission 
Jackson Building 

257 Slater Street, 4th Floor 

Ottawa, Canada 

K1A 1E1 


Commissioner of Official Languages 
66 Slater Street 

Ottawa, Canada 

K1A OT8 


What rights and freedoms 
are protected? 


The Canadian Charter of Rights and Freedoms is not 
some obscure legal document to be read only by lawyers 
and judges. It is important to you, as a Canadian. 


Following are the major provisions. They are not listed 
in any particular order, because each one is important. 


Equality rights 


Along with every other citizen, you will be entitled to equal 
treatment in the law of the country. You will be entitled to 
protection against discrimination by governments, par- 
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ticularly on the grounds of race, national or ethnic origin, 
colour, religion, sex, age or mental or physical disability. 


Women’s rights—For the first time in Canadian history, 
the Constitution will make it clear that, for women, equal- 
ity is not a right to be acquired, but a state that exists. It 
will guarantee that women are entitled to full equality in 
law—and not just in the administration of laws but in the 
laws themselves. 


This is one guarantee that cannot be overridden by a 
legislature or Parliament. 


At the same time, there is nothing in the Charter that 
rules out “‘affirmative action’’ programs designed to pro- 
mote such things as equal employment opportunities for 
women. 


Rights of the handicapped—vUnder the Charter, those 
who are physically or mentally handicapped will be pro- 
tected against laws that discriminate on the grounds of 

their disability. 


Furthermore, there is a provision that affirmative action 
programs aimed at improving the conditions of the 
disabled will be upheld in Canadian law. 


When equality rights will become effective 


Because this kind of constitutional protection is some- 
thing entirely new for Canada, it cannot come into effect 
overnight. In fact the motion passed by Parliament speci- 
fies a delay of three years from the time of the Constitu- 
tion being returned to Canada. During this period, federal 
and provincial governments will review their laws to make © 
certain they conform with the equality provisions in the 
Charter. 


When all of the provisions do come into effect, the 
rights of Canadians will be protected by what many — 
experts consider one of the best charters of its kind 
anywhere. 

Fundamental freedoms 


The Charter spelis out the liberties associated with a free 


society—freedom of religion, thought and expression: 
freedom of the press and other media: the right to 
assemble and associate freely. While protecting these 
freedoms, the Charter will also ensure that they cannot be 
used to deny existing rights set out in the Constitution 
respecting schools run by religious denominations. 


Native rights 


The Charter will have to be interpreted so as not to deny 
any of the rights of Canada’s native people. Elsewhere in , 
the constitutional resolution, there is further affirmation of 
the existing rights of Canada’s original inhabitants, the 
Indians and Inuit who were here long before the first 
Europeans set foot on what is now Canada. The rights of 
the Metis are also recognized. 


Furthermore, the native peoples are guaranteed the 
right to take part in a constitutional conference dealing 
with matters that directly affect them, including the defi- 
nition and identification of the rights of those peoples 
that could be written into the Constitution. 
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Our multicultural mosaic 


For the first time, the Constitution will officially recognize 
our multicultural heritage and the vibrant mix of national, 
ethnic and racial origins that make up the Canadian 
population. 


This recognition will ensure that the courts will be 
conscious of all cultural groups when interpreting provi- 
sions of the Charter, for example those that relate to 
non-discrimination. 


The right to move around the country 


You have probably taken it for granted that you’re free to 
move anywhere in Canada to seek a new job and a better 
life. But that hasn’t exactly been the case, because some 
provinces have denied employment in certain industries to 
workers from other provinces. 


The Charter will protect your right to mobility by declar- 
ing that every Canadian is free to move or to look for work 
anywhere in Canada. 


However, provinces retain the right to take ‘‘affirma- 
tive’ action in terms of favouring their own socially or 
economically disadvantaged residents for jobs, where the 
provincial employment rate is below the national average. 


Language rights 


Many Canadians have felt they were not free to move 
around the country because they had no assurance that 
their children could be educated in their own language. 


Under the accord of November 1981, the premiers of 
the nine predominantly English-speaking provinces 
agreed to some significant guarantees of minority lan- 
guage education rights. 


There are three main criteria that will determine the 
rights of Canadian citizens of the English and French- 
speaking minorities in each province to have their children 
educated in their own language. 


1. Mother tongue. If your mother tongue (first language 
learned and Still understood) is French and you live in a 
mainly English-speaking province, you will have a consti- 


tutional right to have your children educated in French. 
This criterion is of vital importance to French-speaking 
Canadians outside Quebec as it ensures that French 
Canadian children have access to an education in French, 
even if their parents did not receive instruction in French. 


2. Language in which the parents were educated in 
Canada. If you were educated in English in Canada.and 
you live in Quebec, you can send your children to school 
in English in that province. Similarly, if you were educated 
in French in Canada and live in one of the other nine 
provinces, you can have your children educated in French 
in those provinces. 


3. Language in which other children in the family are 
receiving or have received their education. If you have one 
child who has received primary or secondary school 
instruction in English or French in Canada, you have the 
right to have all your children. educated in the same 
language. 


All three criteria depend on there being enough children 
eligible for minority language education in an area to 
warrant setting up schools for them in that language out 
of public funds. 


The second and third criteria—language in which par- 
ents and other children were educated—apply with 
respect to the minority language education systems 
(either French or English) in all 10 provinces. If you meet 
either of these criteria you are constitutionally guaranteed 
access to minority language education systems across 
Canada. 


The first criterion—access by virtue of mother 
tongue—was accepted by the nine provinces (all except 
Quebec) that endorsed the constitutional renewal agree- 
ment on November 5, 1981, and will apply in these 
provinces. 


However, in order to accommodate Quebec’s con- 
cerns, the constitutional resolution varies the application 
of the mother tongue criterion (Section 23(1) (a) of the 
Constitution) for Quebec. This criterion will not apply to 
Quebec unless and until authorized by the legislative 
assembly or government of Quebec. 17 


Until that authorization Is received, only citizens who 
have been educated in English in Canada or have children 
educated in English in Canada will have a constitutional 
right to have all their children educated in English in 
Quebec. 


Also written into the constitutional resolution is the 
guarantee that English and French have equal status as 
the nation’s official languages in all institutions of the 
Parliament and Government of Canada. The rights previ- 
ously set out in the Constitution to use either English or 
French in the legislatures and courts of Quebec and 
Manitoba will continue. 


The Charter also recognizes English and French as the 
official languages of New Brunswick, at the specific 
request of that province. This means the people of New 
Brunswick will have the right to use either language in 
dealings with their government, in their legislative 
assembly and before the provincial courts. 


Democratic rights 


Your democratic rights are guaranteed—including the 
right to vote in elections for the House of Commons:and 
provincial legislatures, and the right to be qualified for 
membership in Parliament or a legislature. 


There is a constitutional requirement that no House of 
Commons and no legislature can prolong its life for more 
18 than five years except in extraordinary circumstances. 


The Constitution requires also that there be an annual 
Sitting of Parliament and each legislature. 


Legal rights 


Not that you expect to run afoul of the law, but if it should 
happen, you'll want to consult a lawyer—right away. Your 
right to retain a lawyer without delay is written into the 
Charter. 


There’s the right upon arrest to be informed promptly of 
the reasons; to be tried within a reasonable time; to be 
presumed innocent until proven guilty; not to be denied 
bail without cause; the right to assistance of an 
interpreter. 


Among other protections are the right to life, liberty and 
security of the person, protection against unreasonable 
search or seizure, arbitrary detention or imprisonment, 
cruel and unusual punishment, and more. 


Limitations 


Understandably, Canadians cherish the rights and free- 
doms to which they have traditionally believed they are 
entitled. But rights are not absolute in a democratic 
society committed to the rule of law; they must be quali- 
fied in order to protect the rights of others. For instance, 
freedom of speech must be qualified by libel and slander 
laws. Therefore, those rights set out in the Canadian 
Charter of Rights and Freedoms will be subject to “‘such 
reasonable limits prescribed by law as can be demonstra- 
bly justified in a free and democratic society.”’ 


The right and 
responsibility of 
sharing 


The builders of our country came from many parts of the 
world. Whether from Europe, Asia, the United States, the 
West Indies or wherever, they have worked together to 
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achieve the political, economic and human reality that is 
Canada. 


Our history as a nation is filled with examples of mutual 
help and co-operation that demonstrate how Canadians 
have pooled their stamina and skills and shared their 
wealth and resources to contribute to the overall develop- 
ment of our nation. 


Now we have written our commitment to the principle of 
helping one another into the Constitution, so that it will 
continue to be one of the foundations on which our 
strength as a nation can be built. 


The tradition of sharing 


By guaranteeing it in writing, we are simply recognizing a 
tradition that was established in our country from the 
beginning. The original BNA Act made special provisions 
for federal subsidies to Nova Scotia and New Brunswick 
and over the years a variety of programs and policies 
have been designed to ease regional disparity and to 
achieve a more stable and balanced economy for all of 
Canada. 


Equalization 


This tradition is also reflected today in Canada’s system 
of equalization payments, the well-accepted practice 
of using federal revenues to help the less wealthy 
provinces. Since 1957, these payments have been made 
by the federal government to enable all provinces to 
provide a reasonable level of public services without 
having to impose unreasonably high taxes on their resi- 
dents. There are no strings attached to the payments; the 
provinces use the money as they see fit. 


Of the 10 provinces, Ontario is the only one that has 
never received equalization payments. 


In 1980/81, the federal government distributed about 
$3.3 billion in equalization to seven provinces. British 
Columbia, Alberta and Ontario did not receive any pay- 
ments; through the taxes paid by their residents they were 
overall contributors to equalization. 


Who can say what future economic and resource de- 
velopments may take other provinces out of the receiving 
end of the system and make them contributors to the 
program? 


One thing is certain, however. In the ongoing discussion 
of the national affairs of Canada, equalization is one of 
the items on which there has been virtually unanimous 
agreement. 


At the constitutional conference in September 1980, 
Premier Peter Lougheed of Alberta called equalization ‘‘a 
crucial aspect of Confederation.’’ Premier Sterling Lyon of 
Manitoba said “equalization is one of the most important 
direct manifestations of what this country is all about.”’ 
And Premier Richard Hatfield of New Brunswick said 
Canada’s system is the envy of governors in the neighbor- 
ing New England States, who told him ‘‘they would give 
anything to have this principle enshrined”’ in the Constitu- 
tion of the United States. 


A constitutional commitment 


The principle of sharing, written into the constitutional 
resolution and passed by the Parliament of Canada, com- 
mits both federal and provincial governments to: 


¢ promoting equal opportunities for the well-being 
of all Canadians 


e furthering economic development to reduce dis- 
parity in opportunities 


¢ providing essential public services of reason- 
able quality to all Canadians. 


Natural resources: the 
confirmation of provincial 
rights 


Constitutionally.and traditionally, it is a well-established 
principle that the provinces own the natural resources 
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within their territories. The constitutional resolution not 
only makes certain that provincial rights are confirmed—it 
strengthens these rights and gives the provinces some 
important new powers. 


However—and this is important—the Constitution will 
in no way reduce the provisions for-sharing wealth 
through federal equalization payments. 


The specific provisions 


Specifically, the constitutional resolution adopted by Par- 
liament contains the following provisions: 


e reaffirmation of the exclusive: provincial author- 
ity over exploration, development, conserva- 
tion and management of resources, including 
control over primary production 


¢ new provincial powers to pass laws respecting 
the sale of non-renewable resources from a 
province to other parts of Canada, so long as there 
is no discrimination in price or supply 


e new provincial powers to raise money by indi- 
rect taxation on non-renewable resources, so 
long as the taxes do not discriminate between 
resources sold in the producing province and those 
sold in other parts of Canada. 


The national interest 


Throughout our history the country as a whole has pros- 
pered through the development of natural resources, 
whether minerals from Ontario and Labrador, forest prod- 
ucts from Quebec and British Columbia or oil and gas 
from Alberta. 


We have so many natural resources that we are able to 
export some of our:products to other countries. In our 
dealings with the rest of the world it is essential that we 
speak with one voice, as a federation, and for that reason 
the federal government retains control over international 
trade in natural resources and their products.. This has 
been the established law all along and the constitutional 
resolution does not change it. 


The division of powers 


The division of powers is carried over from the original 
BNA Act—the Government and Parliament of Canada 
have gained no new powers. But the provinces have 
gained powers through changes in the natural resources 
provisions. 


Where do we go from 
here? 


Bringing the Constitution home to Canada is just the first 
step in an ongoing process of renewal and rebuilding. The 
Constitution will give us the framework within which we 
can adapt to changing needs and circumstances. 
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The amending procedure written into the constitutional 
resolution spells out for the first time a legal role for the 
provinces in making changes to our Constitution. 


Briefly, future changes will require the consent of Parlia- 
ment and seven provincial legislatures representing at 
least 50 per cent of the population of all the provinces. 


No single province can veto constitutional amendments 
under the general amending formula. 


However, if there is an amendment that takes away 
provincial powers, privileges or rights, a province can “‘opt 
out’’ of that change through a resolution passed by its 
legislature. 


There is a limit of three provinces that can choose to 
opt out because, of course, if more than three opposed 
an amendment it would not be adopted. 


There is provision also for fiscal compensation to be 
paid to a province opting out of an amendment that 
transfers jurisdiction over education or other cultural mat- 
ters from the provinces to the Parliament of Canada. Say, 
for example, that eight provinces wanted the federal 
government to take over the running of universities, and 
two provinces rejected the idea. The two provinces would 
receive payments to make up for what the federal trea- 
sury would have spent in those provinces. 


For a few matters, including the monarchy, certain 
language rights and the composition of the Supreme 
Court of Canada, the consent of Parliament and all of the 
provincial legislatures will be required. 


Building for the future 


With our own Constitution and.a workable amending | 
procedure, oOur-political leaders can turn their attention to 
the heavy volume of other unfinished business that’s 
important to every Canadian. 


Governments can tackle problems like the preservation: 
of the Canadian economic union, the reform of national 
institutions and.the division of powers. 


No matter how you look at it, renewing our Constitution 
will be an Ongoing process, and not an easy one. But it 
will be worth the effort because what we're all aiming for 
is a system.of conducting our national affairs that better 
meets the needs and aspirations of Canadians, all 
Canadians. 
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Appendix 


Canada’s political evolution 


1864 


1866 


1867 


1870 


1871 


1873 


1875 


A meeting of delegates from Nova Scotia, New 
Brunswick and Prince Edward Island is held in 
Charlottetown to discuss a union of the Maritime 
provinces. Sir John A. Macdonald and other dele- 
gates from the Province of Canada request per- 
mission to attend in order to put forward a pro- 
posal for a federal union of British North American 
colonies. 


A second conference to discuss the federal union 
is held in Quebec City, with representatives from 

Newfoundland also in attendance. The delegates 
draft 72 resolutions, which later form the basis of 
the British North America (BNA) Act. 


Delegates from Canada, New Brunswick and Nova 
Scotia meet in London to draft the BNA Act. 


The BNA Act is passed by the Parliament of the 
United Kingdom. It unites the colonies of Nova 
Scotia, New Brunswick and Canada (which is 
divided into the provinces of Ontario and Quebec), 
and sets out the distribution of powers between 
the federal Parliament and provincial legislatures. 
As British legislation, the BNA Act can be amend- 
ed only by the British Parliament, except in very 
limited areas in which the Canadian Parliament is 
given authority to make changes. Provincial legis- 
latures are authorized to amend their own provin- 
cial constitutions, except in regard to the office of 
lieutenant-governor. 


The Province of Manitoba is created by the Parlia- 
ment of Canada. 


British Columbia joins Canada by UK Order in 
Council. 


Prince Edward Island enters the federation by UK 
Order in Council. 


The Supreme Court of Canada is established. 
However, the Judicial Committee of the Privy 
Council remains the highest court of appeal. 


1878 


1880 


1883 


1885 


1897 


1898 


1899 


The Canadian Parliament makes provision for a 
separate administration of the Northwest Territo- 
ries by passing the Northwest Territory Act. The 


territories are administered from Ottawa until 1967, 


when Yellowknife is designated as territorial 
capital. 


Substantial modifications are made in the instruc- 
tions issued to the Governor General, which have 
the effect of reducing some of his prerogative 
powers. 


Canada posts a High Commissioner to London. 
The Canadian agent formally participates in inter- 
national conferences as part of the British 
delegation. 


Great Britain transfers ownership of the Arctic 
Islands to Canada. This adds about 550,000 
square miles to Canada’s land area. 


At an international conference, Sir Charles Tupper 
signs protocols on behalf of Canada and apart 
from the British delegates. 


Prime Minister Sir John A. Macdonald refuses to 
senda military detachment to the Sudan to fight in 
one of Britain’s colonial wars. 


At the Imperial Conference, Prime Minister Sir 
Wilfrid Laurier refuses to consider:a proposal for a 
federation of the British Empire through the estab- 
lishment of a permanent Imperial Council with the 
power to determine the tariffs and the military- 
naval roles of the various colonies. 


The Yukon is created as a separate territory with 
Dawson City as its capital. 


Opinion in Canada is divided over the issue of 
sending forces to assist Britain in the Boer War. 
Prime Minister Laurier compromises by sending 
volunteers only. 
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1905 


1909 


1947 


ToeeS 


1920 


1922 


1923 


1924 


The Canadian Parliament establishes the prov- 
inces of Saskatchewan and Alberta. 


At a special Imperial Conference, Prime Minister 
Laurier declines to contribute to a unified imperial 
naval command and instead indicates that 
Canada will build her own navy. In the next year, 
Laurier introduces the Naval Bill to do so. 


The Canadian Parliament creates the Department 
of External Affairs to protect and advance Canadi- 
an interests abroad. 


On the grounds that Canadians fighting in World 
War | are militiamen on active service abroad, and 
thus should remain under Canadian command, the 
Canadian government establishes its own military 
headquarters in London and names a Canadian, 
Sir Arthur Currie, to command the Canadian 
Corps. 


All Dominion prime ministers accept. an invitation 
to join with the British War Cabinet in an Imperial 
War Cabinet. 


Canadian representatives take part in the Paris 
Peace Conference and sign the Treaty of Ver- 
sailles. Canada also becomes a member of the 
newly-created League of Nations and the Interna- 
tional Labour Organization. 


Provision is made for a Canadian minister in Wash- 
ington to be attached to'the British embassy. 


Prime Minister Mackenzie King refuses aid to Brit- 
ain in holding a position against the Turks at 
Chanak. 


Canada signs the Halibut Treaty with the United 
States, the first treaty signed by Canada without a 
British countersignature. 


Canada secures a resolution to modify the League 
of Nations covenant so that a member of the 
League is no longer automatically implicated in the 
actions of other members. 


1926 


192% 


1931 


1935 


1939 


1945 


1947 


At the Imperial Conference, the Ba/four Report is 
adopted. It defines the Dominions as ‘‘autono- 
mous communities”’ that are ‘‘equal in status’’ and 
in no way subordinate to Great Britain. 


Prime Minister Mackenzie King raises the issue of 
the Governor General’s position at the Imperial 
Conference, resulting in a formal statement that 
the Governor General should cease to represent 
the British Government and become the repre- 
sentative of the Sovereign. 


Canada’s first appointed ambassador is sent to 
Washington. 


A Dominion-Provincial Conference is called to find 
a formula so that full legal power to amend the 
Constitution of Canada can be transferred from the 
UK to Canada and thus confirm the status recog- 
nized by the Ba/four Report. No agreement is 
reached. 


A second conference is held but an amending 
formula is not found. 


The autonomy of the Dominions is given full legal 
recognition in the Statute of Westminster. Because 
no agreement has been reached on an amending 
formula, Canada requests that the BNA Act be 
excepted from the terms of the statute, and that 
Britain retain the authority to amend the BNA Act. 


A third effort to reach agreement on an amending 
formula is made, again without success. 


Canada declares war on Germany one week after 
Britain has done so. 


Canada is one of the founding members of the 
United Nations. 


The Canadian Citizenship Act, the first such act in 
the Commonwealth, is introduced. For the first 
time, Canadians are defined as ‘“‘Canadian citi- 
zens”’ rather than primarily as British subjects born 
or naturalized in Canada. 
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1949 


1950 


1952 


1960 


1965 


1968- 


1974 


1975- 


1976 


1978- 


1979 


Canada is one of the founding members of the 
North Atlantic Treaty Organization. 


Newfoundland joins Canada through enactment by 
the UK Parliament of the BNA Act, 1949. 


The Supreme Court becomes the final court of 
appeal in Canada, ending the role of the Judicial 
Committee of the UK Privy Council in the interpre- 
tation of Canadian constitutional issues. 


The Canadian Parliament becomes empowered to 
amend the Constitution of Canada with respect to 
“housekeeping matters’’ at the federal level. The 
basic areas of the Constitution still remain within 
the sole contro! of the UK Parliament. 


The search for an amending formula is renewed at 
the Dominion-Provincial Conference. No agree- 
ment is reached. 


The first Canadian-born Governor General, Vin- 
cent Massey, is appointed. 


Another effort to find an amending formula results 
in near agreement on the ‘‘Fulton-Favreau 
formula.”’ 


Canada adopts its own flag. 


A series of constitutional conferences, involving a 
full-scale review of the Constitution, commences. 
The outcome of the review is the ‘‘Victoria Charter’ 
of 1971, which includes a procedure for patriation, 
an amending formula and other changes. All first 
ministers indicate in principle that they will accept 
the charter, but in the end agreement is not 
reached. 


Another effort to find an amending formula is ini- 
tiated, but it is unsuccessful. 


The federal government publishes its views on con- 
Stitutional reform in A Time for Action, and subse- 
quently introduces in Parliament a draft Constitu- 
tional Amendment Bill (Bill C-60) for discussion 
purposes. Two First Ministers’ Conferences on the 
Constitution are held with an agenda of 14 items, 
but no significant agreement is reached. 


USI) 


1980 


1981 


The Task Force on Canadian Unity, created in 
1977 to advise the federal government on unity 
issues, recommends in its report that there should 
be a ‘‘new and distinctive’ Canadian Constitution. 


The people of Quebec, voting in a referendum, 
reject sovereignty-association. 


The Canadian Parliament adopts O Canada as the 
national anthem. 


Prime Minister Pierre Trudeau and the 10 premiers 
meet in Ottawa and establish an agenda of 12 
items for constitutional negotiations. A committee 
of federal and provincial ministers is established 
and the discussions are extended through the 
summer. The Prime Minister and premiers meet 
again in September, but fail to reach agreement on 
any of the 12 items. 


The Canadian Minister of Justice introduces a reso- 
lution in Parliament for a Joint Address to Her 
Majesty the Queen, requesting that the United 
Kingdom Parliament enact provisions for the 
patriation of the Canadian Constitution, the coming 
into effect of an amending formula, and the 
entrenchment of a Charter of Rights and of the 
principle of equalization. 


Following consideration by a Special Joint Com- 
mittee of the Senate and House of Commons and 
debates in both Houses, many significant amend- 
ments to the resolution are adopted. 


The legality of the resolution is challenged before 
the Supreme Court of Canada by some of the 
provinces. The Supreme Court rules on September 
28, 1981, that while the Canadian Parliament can 
legally act alone, there is a ‘‘convention” requiring 
substantial consent of the provinces. 


After further discussions in early November, the 
Prime Minister and nine provincial premiers sign an 
accord on November 5 that breaks the impasse. 


In early December the House of Commons and 
Senate approve the revised resolution with some 
further modification, which forms the basis of Joint 
Addresses to be sent to London for action. 
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